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00:31:29 1 deponent Vance McSpadden. 

0 * 31 : 3 * 2 MR. RIGGS: Bob, we can hear you fine. Let me see 
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Ms, Cheryl Coy 


09 : 31:41 3 if there's a volume control. 

qo:3i:3q 4 MR. TOMLINSON: Well, yeah. That's better. What 

00:31:32 5 happened is Charles started to introduce himself and then it 
00=31:34 6 went blank. I don't know if it's a short or what. 
oo:3i:M 7 MR. BLALOCK: Bob, do you have your phone on a 

oo: 3 io 2 8 speaker? 

00 : 3*03 9 MR. TOMLINSON: You went blank again. 

o&T2:06 10 MR. BLALOCK: Bob, is your car phone on a speaker? 

QfcJLOT 11 MR. TOMLINSON: No. 

oo: 3 *o *12 MR. BLALOCK: I think what's happened is your wind 

oo:3iii 13 noise in the background, the speaker phone is picking it up; 
0*3*1* 14 and it's not a duplex phone. It can only go one way at a 
a*3*n IS time. So if there's enough quiet here, the air noise is 
o*3*n 16 coming through on this side and nothing's coming back to 
0 * 3*23 17 you. 

o* 3 * 2 * 18 MR. TOMLINSON: Okay. I just put the antenna 

0 * 3 * 2 * 19 down. Does that help any? 

o*u33 20 MR. BLALOCK: We can try. Does that work better. 
o***3« 21 MR. RIGGS: Bob, we can hear you fine. You 
0 * 3 * 3 * 22 haven't cut out at all, but I don't know what the problem 
0 * 3*40 23 is. 

0*3*40 24 MR. TOMLINSON: Yeah. It must be that wind noise 

o*3*«2 25 thing. 
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1 STIPULATIONS 0 * 3*44 1 MR. MIKHAIL: Okay. 

2 It is stipulated that the deposition of VANCE 2 VANCE McSPADDEN, 

3 McSpadden may be taken pursuant to agieenwnt on October 8 , 3 being first duly sworn, was examined and testified as 

4 1998, before Jody McAnally, CSR, RPR, RMR. 4 follows, to wit: 

5 It is stipulated that all objections to questions, 5 DIRECT EXAMINATION 

6 except as to the form of the question, may be made at the 6 BY MR. MIKHAIL: 

7 time of the trial when said deposition is offered into 0*3*3* 7 Q Good morning Mr. McSpadden. We met earlier before 

8 evidence. 0 * 3 * 9 * 8 we got started. 

9 ****** 0*3*31 9 A Yes. 

0 * 3 * 40 10 MS. COY: Today is October 8 th, 1998. This begins 0*3*9. 10 Q But for the record I'm Charles Mikhail. I 

11 the deposition of Vance McSpadden. The time is 00:30:52. 0 * 33 ® 11 practice law out of Pascagoula, Mississippi, and I'm here to 

3*9* 12 The court reporter is Jody McAnally with Professional 0 * 3 * 0 * 12 take your depositions on behalf of the plaintiffs. Would 
,3, M 13 Reporters of Oklahoma City. The videograpber « Cheryl Coy 0 * 3 * 0 * 13 you give me the title of the job that you presently hold. 
3 i 9 n 14 with Proof Positive of Oklahoma City. If counsel will, 0 * 3 * 13 14 MR. BLALOCK: Before we get started, Charles, I 
m** 15 please, state their appearances for the records. 0 * 3 * 1 * 15 just want to make sure that we have an understanding 
UM 16 MR. MIKHAIL: The court reporter was putting *m*» 16 concerning the rules of this deposition. Are we reserving 
,)i : ii 17 infor mati on on the record. Did you not hear her, Bob? 0*3*2* 17 ail objections except as to the form of question? 

31:1*18 MR. TOMLINSON: No, I did not. But that's fine. 0 * 3 * 2*18 MR. MIKHAIL: That's right. 

« 19 MR. MIKHAIL: I'm Charles Mikhail for the 0 * 3 * 22 19 MR. BLALOCK: I want to make sure it's clear that 

120 plaintiffs. «»» 20 this deposition b being taken pursuant to subpoena issued 

21 MR. RIGGS: David Riggs for the plaintiffs. 0*3*31 21 by the State of Oklahoma and subject to die limitations that 

3*21 22 MS. REYNOLDS: Katherine Vaughn Reynolds for 0*3*3* 22 have - and reservations that have been made in our letter 

D* 3 i :23 23 Phillip Morris. «**** 23 to Mr. Riggs and in the July 14 correspondence from 

0*31:1*24 MR. BARTON: Benton Barton for Tobacco Institute. o*3*«s24 Mr. Riggs. 

o* 3 ij» 25 MR. BLALOCK: Tom Blalock on behalf of the 0 * 2 *** 25 _ MR. MIKHAIL: That's right. _ 
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0 * 4*11 1 A Uh-huh. 

oo:«i:ii 2 Q I hate to ask you again. 

oo:«>:i 4 3 A Yes, yes. 

oo:40:i4 4 Q But it' s hard for them to take down sometimes. 

00:40.14 5 A Always been involved with the association as - 

0040:11 6 well, I worked for a company that sold service station 
00:40:25 7 equipment to members. 

0040.27 8 q Okay. 

oo 4 oi» 9 a To wholesalers or marketers, and I kept my 
00403210 association with OPMA or whatever it - we want to call it 

oo4om 11 today. 

00403* 12 Q Okay. 

00403* 13 A But that's — and thought that might be something 
oo 4 o« 14 1 would want to do and so - yeah, it's worked out fme. 
0040*4 1 3 Q Okay. Well, prior to you becoming executive 

00*00 16 director in '92, did you have any experience or did you do 
004030 1 7 any lobbying of the legislature - 
004011 18 A No. 

004031 19 Q — on the issues of concern to OPMA? 

004033 20 A No, sir. 

00403* 21 Q What other duties do you have as executive 
0 O 4 I 3 B 22 director other than being involved in lobbying the 
oo 4 i:o 3 23 legislature on issues that affect the organization? 
0041337 24 A Membership, membership services. We use the 
oo 4 i:i 3 23 association to — insurance purposes to use our group as a 


ti7:3T 1 Muskogee. Oklahoma, where I graduated high school, where I 
c 3 *:< 3 z 2 grew up. Same kind of business, a Texaco wholesaler for six 
iiitt 3 years, probably. And then moved to Oklahoma City and sold 
:i*:o» 4 service station equipment to people that I represent now. 
i3i:ti 5 So I've been in this industry probably 30 years. 

: 3 *:ii 6 Q For some time. 

5*1* 7 A Yeah. Long time. 

8 Q Okay. And you became executive director with the 
3*:24 9 Petroleum Marketers Association, what, '91? 
low io A '92. February, '92. 

34:2» li Q February, *92? 

34:11 12 A Uh-huh. 

34 : 3 i 13 Q Who was the executive director before you joined 
34:3114 the association? If you know. 

34:i713 A I'm trying to think of his name. There were 
14:4016 several. And over a period of time I don't — Herb 
34:43 17 Broderick was the executive director for probably four 
34:44 18 years, and then there was one that lasted about six months 
34:3119 so — I can't think of his name. 

34:3320 Q Okay. Well, that's fine. But it sounds to me 
34:37 21 that from your employment background, that you have at least 
»<! 22 certainly worked in die business and have been very familiar 
39*4 23 with the petroleum marketing business and convenience stores 
wo? 24 for a number of years prior to your joining as executive 
mi 23 director in '92. Would that be a fair statement? 
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* 3*11 l A Uh-huh. a 

*4i:27 l — I guess for — for a better price for the member 

*i*i4 2 Q Why don't you say yes so the record - o 

*i*it 3 a Yes. a 

*41:11 2 Q For group insurance. Yeah. 

*41:13 3 A We do it on several different items. Maytx 

*i*i7 4 Q I'm sorry to have to keep telling you. « 






jfUEMiE Hi 1 1 ■ W ^ 1 hUI n 1M4 i hM < KT-l 1 v^i F 


*i*i9ii I applied for it and-and got the job. o 

*42*9 11 Q Right. How many employees are involved in OPM/ 

SH—— 


*i*«714 a Yes, yes. « 

*»44 is Q Okay. And for how many years in the '70s? * 


*»3i 16 A Probably four, five. And I can't tell you what o 

*42:1* 16 A There's three including myself. 

*i*n 17 years, but — * 

*42:21 17 q Would that be - do you have a secretary? 

*3*37 is Q But it was in the '70s? c 

*3*3* 19 A Uh-huh. 



*<2:29 20 Then we have a - we have a secretary, I guess, that's 

* 4*«4 21 becoming executive director in *92? Were you on the board? 

****21 Q Just assists her? 

* 4 * 0 * 22 A No. 




■WiWlM 

*«**i 24 director? 

*4*u 23 the job? 

a*** 23 A Connie Henderson. 
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00:45:01 l A Yes. I'm sorry. 

00:4341s 2 (Ms. Mohanty joined the proceedings.) 

00 : 43:03 3 Q (BY MR. MIKHAIL ) You're going to get — 

00 : 43 . 0 . 4 A Quit shaking your head like - 

00 : 434 * 5 Q You're going to get mad at me by the time this is 

00:13:0* 6 0 \ CT . 

00 : 43 . 0 * 7 A That's what Tom said, I would get mad at you. No, 

00:43:1) 8 he didn't. 

00:451) 9 Q The documents that you produced and, I assume, 
00.45:13 1 0 turned them over to Mr. Elder; is that correct? 
oo:43:i»ii a Yes, yes. 

0043:1* 12 Q Okay. Are they all of the documents that are 
00 :45:11 13 responsive to this document request in the subpoena? 

0043:23 14 A YCS. 

004 * 3 * 15 MR. BLALOCK: Just so the record's clear, you 
oo*):!* 16 referred to me as Mr. Elder. I'm Mr. Blalock. There's a 
00 : 43)5 17 Tom Elder that represents a couple folks here. 

0043:3* 18 MR. MIKHAIL: I'm sorry. Forgive me. I had heard 

00433. 19 the name mentioned. Mr. Blalock. I'm sorry, 
oo.).. 20 MR. BLALOCK: That's this afternoon's deposition, 
oo.*.* 21 MR. MIKHAIL: Is it this afternoon? 

0*4*51 22 MR. BLALOCK: No. 

oo.**. 23 MR. MIKHAIL: It’s tomorrow afternoon, isn't it? 

004 * 3 ) 24 Q (BY M*. MIKHAIL ) Win «* dn Fttokui M*riotii« 

oo.*)) 25 Association or its predecessor by different name - when was 
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004*00 l it founded? Do you know? 

oo4*oi 2 A I think in the late '50s, 1950 something. I don't 

004 * 0 1 3 know. It's over 40 years old so — 

oo4*o* 4 Q Okay. And let's take just in the last 15 years. 


oo4*o* 4 Q Okay. And let's take just in the last 15 years, 
oo4*it 5 And it may be the same for the 40 years, I don't know. But 
oo.*)) 6 for the last 15 yean, what does the membership of OPMA 
004*33 7 consist of? I mean, who are the members of that group? And 
0*4*30 8 I don't mean individual names, but generally. 

0*4*51 9 A The business they're in? 

oo 4 <i 3 ) 10 Q Uh-huh. 

oo.**. 11 A I'm trying to relate it to where you would notice, 
oo.*)* 12 They market gasoline. They market diesel. From Pascagoula 
13 that - you may see the tank wagons, the small gasoline 
oo.*.* 14 trucks delivering to farm accounts. It's — it's the 
15 handling of petroleum products. 

0*4*5316 Q Would that include convenience stores that sell 
0*4* f» 17 gasoline? 

oo**** 18 A Yes, uh-huh. Some of my members may own them. 

19 They may lease them. May just supply the foci to them or 

00473)3 20 may own and operate them. So it's - 

0047:10 21 Q Okay. So someone could be leasing petroleum, 

oo 47 :i 4 22 market - or like a convenience store that sells gasoline 
oo«f:n 23 and can be a member - is eligible for membership? 
004 * 3*24 a Sure, sure. 

oo47:3i 25 Q And someone could actually own it and become a 
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freely associate, and I think it's their right to waive or 
not waive, and we're not going to waive it on their behalf. 

MR. MIKHAIL: That's fine. Tom, I have no problem 
with that. 

Q (BY MR. MIKHAIL ) Are any members - any 
manufacturers of tobacco products eligible for membership in 

OPMA? 

A Yes. 

Q Could you identify them? 

MR. BLALOCK; Are you asking him to identify 
members of OPMA? 

MR. MIKHAIL: Who are defendants in this lawsuit. 
Manufacturers of tobacco products. Let me name them and 
maybe that would be easier. 

Q (BY MR. MIKHAIL) Phillip Morris? 

A No. 

Q Lorillard? 

A No. 

Q Brown & Williamson? 

A No. 

Q R.J. Reynolds? 

A Yes. 

MR. MIKHAIL: I don't think that's beyond the 
scope of - yeah. Okay. I'm trying to make sure that we 
live to the spirit and the letter of the agreement. 


1 membership of your organization as a general rule, that they 

2 have some involvement with petroleum? 

3 A They come from petroleum products, uh-huh. 

4 Q Let me ask you the question I was starting to. I 
3 mean, an oil company can't join — 

6 A Oil company is a supplier member. They - we - 

7 we have Phillips, Texaco, Total, all of them that market in 

8 Oklahoma, we give them an opportunity to join our 

9 association as a supplier member. 

10 Q As a supplier member? 

11 A Uh-huh. 

12 Q And are they - are they actually members in 

13 Oklahoma? 

14 A Uh-huh, uh-huh. 

15 Q Only of the large companies, suppliers? 

16 A Yes, they are. 

17 Q Like Texaco, Chevron? 

18 A Chevron not because they don't market in - they 

19 may have production in Oklahoma, but not marketing. 

20 Q Okay. Can you name me a handful of who the ones 

21 are that are large suppliers? 

22 MR. BLALOCK: We're going to object to that 

23 question, Mr. Mikhail, on the basis that we have been 

24 concerned all along about identifying who our specific 

25 members are. I think those members all have (he right to 
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MR. BLALOCK: I think they re m the suit. 
MR. MIKHAIL: Yeah. They’re in the suit. 
THE WITNESS: And we would like them all to join, 
and we've given them the opportunity, but they're not. 

Q (BY MR. MIKHAIL ) But R-J. Reynold* it * member? 

A Just recently, yes. 

Q Okay. How recent? 

A Last month. 

Q Okay. 

MR. BLALOCK: And that's outside the scope of the 
deposition, I believe. The time period we're concerned with 
is only through August 26, 1996. 

Q (BY MR. MIKHAIL ) Hai aj. ReymUt ben ■ rate 

of the OPMA prior to its recent membership? 

A No. 

Q Has any of the other - have any of the other 
manufacturers that I listed been members at any time prior 
to August, 1996? 

A No. 

q What about the Tobacco Institute? 
a No. 

Q Is it — I'm sorry. Is it currently a member? 
A No. 

Q Was it a member at any time prior to August, 1996? 

A No. 
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1 Q Could you explain to me, if you can, how R.J. 
not 2 Reynolds - and I know you would like them to be members - 
sos 3 but are members when they don't sell gasoline products or 
so; 4 supply gasoline products or anything of the sort. 
sot 5 A Because our people — our convenience store 
sis 6 operators, our members sell an awful lot of them - tobacco 
si* 7 in the convenience stores. We feel like if we sell — if 
s23 8 it's involved in our association, whether it's low-point 
sa 9 beer or wine or liquor in some other states, we - we try to 
n :35 to do it responsibly. We ask their guidance on this, 
so li Of course, we - you mentioned the Tobacco 
so 12 Institute, We've used them on the "We card" program on 
S4713 proper ID and this and their training practices. But if — 
sn 14 if we - if our people sell it and it's a restricted 
52:5i 13 product, especially, then we need to get involved as much as 
a*) 16 we can on - to do it responsibly. 
s<» 17 Q Okay. Why would you as executive director of OPMA 
so* 18 find it in your association's interest to have RJ. Reynolds 
so 19 as a member? 

si* 20 A For support for - for sponsorships of seminars, 
si* 21 for golf tournaments, for conventions, for anything that we 
s» 22 do to bring our members together. 
sot 23 Q What about financ ial support? Do they provide 
sot 24 financial support? They, I mean R.J Reynolds. 

sot 25 MR. BLALOCK: You're talking about from the period 
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sn l from August 26th backward to 55; right? 
sot 2 Q (BY MR. MIKHAIL) No. Actually I'm not talking 
sm 3 about any time period. I'm talking in general terms as a 
s*i 4 principal, why would it be in the interest of OPMA to have a 
so 3 tobacco manufacturer whose products are sold in the 
s<? 6 convenience stores but doesn't sell gasoline being a member 
sot 7 of the organization? You said that you would like diem all 
sot 8 to join. What would be the interest that would be advanced 
ot:m 9 of OPMA to have a tobacco manufacturer - 
sot 10 A Our bottom line. 

sot 11 Q Okay. 

5*oo 12 A We have - you mentioned major suppliers. They - 
so 13 they help us sponsor meetings, conventions, whatever, to - 
sn 14 to help us survive. 

sis 15 Q Okay. Prior to RJR becoming a member recently - 
sot 16 and I know that's outside the period that we're talking 
sot 17 about, but if I understand your testimony, none of these 
sot 18 tobacco manufacture!* nor the Tobacco Institute were member* 

3 * 2 i 19 of the association. 

3*2*20 A That's right. 

3*m 21 Q That's correct. Well, did any of them - though 

3*s 22 they were not members from 1934 to 1996, August, *96, did 
3 *3* 23 they - nevertheless, did any of them, nevertheless, provide 
3**4 24 financial support and seminars and golf tournaments - 
23 
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A*)*:*? 1 Q — to your association? 

0 * 34 : 4 * 2 A NO. 

o***:** 3 Q But that's just in a general term what you would 
o*3*ot 4 find is an interest of yours if, in fact, they were members? 

0 * 34:33 5 A Sure. 

o* 34 :ot 6 Q Do you have ~ like, is there some document that 

o*3*ot 7 sets out eligibility for membership, or is it pretty 
OQftfdB 8 informal? 

00 : 55:03 9 A It's informal. 

0*5505 10 Q Okay. There's no — there's no set of rules that 
o*»»711 says you can become a member if you meet 1, 2, 3, 4, 5, 6 , 
0 * 33 : 11 12 7? No such thing? 

0*33:11 13 A NO. 

0 * 33 : 13 14 Q No? Are there levels of membership in OPMA? In 
o* 55 :i* 15 other words, are there - is there a general membership and 
o* 33 :x 16 - as opposed to a voting membership? Or exactly - 
0 * 55 : 2 * 17 describe to me the membership structure of die organization. 
0*33:32 18 A By law, all members are voting members. We call 
0 * 55 : 3 * 19 them associate members, which your tobacco companies would 
o* 554 o 20 be, your equipment sales. Like, I sold service station 
o* 55;45 21 equipment. The company that I worked for was an associate 
0*3344 22 member. 

0*3*4*23 Q Okay. 

o* 33 : 4 * 24 A We supply product that the marketer needs, whether 
o* 53:53 23 it's tanks or tobacco or groceries or pop or whatever, beer. 


1 The marketer member is - you have different classes. Not 
0 * 3*04 2 classes, but different levels. You have a minimum - and 
3 it's based on yearly volume of - of gallons of gasoline or 
o* 3 *u 4 diesel. The higher the gasoline volume, the higher we feel 
0 * 3 * 1 * 3 like we represent diem, they're exposed more, we represent 
0 * 3*22 6 than better at the higher level. 

o*3*23 7 Q Is there any level higher than that? 

0 * 5*24 8 A NO. 

0 * 3 * 2 * 9 Q Okay. So two levels of membership, associate 
o* 3 *b io membership? What did you call the second one? 

11 A We have a marketer membership. 

12 Q Marketer membership. 

o*3*ot 13 A We've opened it to C store membership where the 
o* 3 * 4 i 14 number of stores, one stoic up to four pay a - a certain 
o* 5 * 4 s 15 price. We feel like we - we have newsletters that we send 

16 out, magazines that - that represent their - their 
o*3*32 17 interests. 
o* 3 * 3 ti 8 Q Okay. 

o*3*34 19 A We have a marketer membership, we have an 
o*3*3i 20 associate membership. We have a supplier membership I 
o*37:<n 21 mentioned before and a C store membership. We've also put 

22 in-have another category of lube operators, quick lubes 

23 that do vehicle inspection. We're trying to pass some 
lo*97:M 24 legislation there. 

,o*ot :!3 25 Q Okay. Are the dues amounts different for the 
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(»»33 1 from monitoring what's going on in the legislature, appears 
00 : 99:40 2 to be of interest to OPMA, what is the decision making 
0099.45 3 process that takes place to -- for the organization to take 
oo: 99 : 9 i 4 a position one way or the other on the piece of legislation? 

005954 5 a We - we have a legislative committee -- not 
oi:oo:oo 6 large, but we have a legislative chairman -- a contract 
oi:oomd 7 lobbyist and myself sit down and - and go over whether we 
oi:oom 8 want to be active, we want to introduce legislation, we want 
oi:aM 4 9 to - how we want to arrive at this thing. We present it to 
oi:oo:ii 10 the executive committee, and we make a decision there. 
oi40:io 11 Q Okay. So you and the contract lobbyist for OPMA 
oi40:» 12 along with — did you call somebody a legislative - 
oimm 13 A Chairman. 

0 t i00(90 14 Q Chairman? 

01:00:11 15 A Uh-huh. 

0140:3116 Q Who is the current legislative chairman? 

014013917 a Jack Griffith. 

oi:oo: 3 * 18 Q Was he with the organization when you joined in 
01 : 00 :39 19 1992? 

oi4o:4o 20 A Uh-huh. Yes, he has been. 

0140 : 41 21 Q All right. And has he been with the organization 

oi 4 o :49 22 from '92 to '96 through the period that we're talking about, 
0140:90 23 August, '96? 

oi409i 24 A He has been a member. He is a marketer, but he 
25 has been a member of the association for a long time. 
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014099 1 Q But he's - has he acted in the capacity or worked 
Q Do you have corporations that are not members — Ioi409> 2 in the area of legislative field? 



014040 20 
0140:41 21 


3 don't identify them, but corporations that are not members 014149 3 A He has been involved in his local politics, his — 

4 that have over the years — 0141:10 4 yeah, I guess ever since he has been in business. 

5 a No. oi4i:i2 5 Q Okay. All right. So the three of you or two of 

6 Q No. Okay. Do you have a board of directors of 0141=13 6 you, if the third person's not around, feel or come to some 

7 the organization? 0141.* 7 conclusion that a particular piece of legislation pending in 

8 A Yes, yes. oioi* 8 the legislature is of interest to your organization. What 

9 Q And how many are on the board of directors? 014147 9 do you do next? You said you take it to the executive 

10 a Fifteen. ow.** 10 committee? 

11 Q Okay. And what are the eligibility requirements? 014139 11 A Take it to the executive committee, explain what 

12 I mean, how do you go about selecting the board members? 014133 12 it — what the piece of legislation is or how — if we're 

13 A We have a selection committee each year made up of 0141=3* 13 going to introduce legislation or whatever it may be. If 

14 our executive committee plus a few past presidents that — 0141=40 14 it's of interest to OUT industry, we monitor all the 

15 that sit in on this and - depending on their participation 0141:43 15 legislation out there, try to. And then we - we ac 

16 over the year and if their — their interests, everything 014130 16 accordingly. 

17 else, then we -- and attendance at different meetings. 014131 17 Q Okay. So as a general rule - again, I know there 

18 Q Arc the members of the board of directors, as a 0141:94 18 are exceptions to everything. But as a general rule, you 

19 general rule, from organizations or entities that are 014197 19 and your contract lobbyist are generally the initiators of 

20 members of OPMA or are there some — 20 any legislation that you want to introduce that affects your 

21 A Have to be. 0 I 4149 21 organization and then it goes up to the executive committee? 

22 Q They have to be? 0 . 414.22 A And we have a member along with us, the 

23 A Uh-huh. 0142:11 23 legislative chairman. 

24 Q Okay. Decision making, if OPMA is going to take a oi4tn 24 Q The legislative chairman. 

25 position on a piece of legislation that appears — at least 0142:14 25 A Then we'll put our heads together and then we 11 
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OIMI l a Tell them what we want. 

01:04:33 2 Q And do you know what the legislator docs after 

Ola** 3 that? Does he contact the drafting office and have 

01:04:40 4 something drafted? 

Ota**) 3 A Or we get the staff attorney involved and sit down 
oi:OM4 6 with them and tell them what - what, why, when, where and 
01:04:41 7 et cetera. What we would like. 

oi^io 8 Q Okay. 

oio4:M 9 A That's the way we've done it in the instance - an 
01:04:53 10 example that I'm thinking about. j 

oloiiio 11 Q Okay. At any juncture after you decide what 
oi«4:» 12 legislation that you feel would be necessary in the 
01:03:0213 interests of your organization and the executive committee 
14 approves it and you take it to a legislator, sit down, have 
oimio 13 a staff attorney or a draftsman from the office at the 
oiraM 16 legislature help put it together. At any time in that 
oi.o«:iT 17 process is anything presented to the membership — 
01:05:19 18 A Sure. 

0143: I* 19 Q - of the organization? 

oi323:2t 20 A As soon as we decide to make a decision, we let 

oi323:24 21 the membership know what we're doing. 

0I323-.26 22 Q Okay. At what juncture do you do that? 

01423:26 23 A As soon as we decide to take an active approach on 

OlAfcB 24 this or to introduce legislation. 

25 Q So as soon as the executive committee makes the 
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31,-63:14 1 executive committee is made up of the chain, the president, on** 1 
hmit 2 vice-president, the secretary. And then the board of w 4 *j» 2 

mm: it 3 directors we have X number of those. We ail try to make the oios* 3 

m: 60:24 4 decision, but sometimes the executive committee is there and 014*42 4 

MM; 26 s makes the decision. 014*43 s 

mm* 6 Q Is it fair to say that the board has delegated to oi«44 6 

mm: so 7 the executive committee that decision making? If it's not, 014 * 4 * 7 

21423:36 8 tdl me no. 014*26 8 

M 4 * 3 i 9 A Probably, yes, sir. oh** 9 

mm :39 io Q Do you recall any specific instances when the 014*21 10 

M4*4211 executive committee decided to have a particular piece of 014 * 00 11 
n:Q3:4312 legislation introduced into the legislature that the board 014*02 12 
3i4*4i 13 of directors disagreed with and said, "No, stop, don't do 014 * 00 13 
014*32 14 it"? OliOfclO 14 

314*21 15 A No. 014*12 15 

M 4 B: 2 i 16 Q And once you decide — once the executive 014 * 14 16 

014*20 17 committee decides to have a piece of legislation introduced, 014*12 17 
oi4*Q218 do you and/or Mr. — Clayton? <*•*«« 18 

0142441 T19 a Clayton Taylor. 014 * 10 19 

014*00 20 Q -- Mr. Taylor, then have a particular legislator 014*20 20 

21 introduce a bill to that effect? |oi 4*22 21 

m.4*m22 a Yes. That's the procedure. lot 4*20 22 

014*12 23 Q Okay. Do you actually provide - when I say you, 014**23 
M4*24 24 you or Mr. Taylor. Do you provide the legislator with a 0142*20 24 

>t4*2i 23 draft bill or language, or do you tell them what you want? 014 ** 25 
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decision? 

a Yes. 

Q Is it submitted -- I'm not suggesting you have to. 
I'm just asking. 

a Uh-huh. 

Q Do you get the membership to vote on whether or 
not the executive committee's action is to be implemented? 

A No. Because we feel like the executive committee 
is representative of the membership - 

q Of the membership. 

A - on this and it's either detrimental to our 
industry - the one I'm thinking about was detrimental to 
our industry, and wc had to do something fhst. But we need 
to let our membership know because they're the ones that are 
going to help us. 

Q I understand. They help with letter writing and 
phone calls; is that right? 

A Uh-huh, yes. 

Q Now, let's go to the issue of legislation that's 
already been introduced in the legislature by, you know, 
someone else other than yourself. 

a Uh-huh. 

Q Is it fair to say - is it correct to say that you 
and/or Mr. Taylor and your legislative chairman monitor what 
bills are being introduced in the legislature and spot what 
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013 * 3 * 1 on that were pending before the legislature? 

01:09:40 2 A I don't remember the specific details. 
omm» 3 Q Nothing stands out this morning? 

013 * 4 * 4 A NO, nO. 

oi:o»« 5 Q Let me see if I can - okay. I'm sorry. 

QlrOfcSl 6 A No, they don't. 

oi:».n 7 Q Okay. Let me ask you this: Have you been 

to oi:o».tt 8 approached - in the time period that we're talking about, 
s. oirofj) 9 have you been approached by the tobacco industry or their 
oiMooi 10 lobbyist, anyone representing the tobacco interests, and ask 
01 : 10 : 03 11 your assistance on defeating any proposed tax increases on 
oiimio 12 tobacco products? 

oi:io:io 13 A I don't remember the time. I know there was one 
oi:io:it 14 where the federal government was coining down with a 50 cent 
01 : 10 : 21 15 tax or a dollar tax per pack which would have been very 
oi:io:2716 detrimental to my convenience store people which covers a 
ot:io: 3 ! 17 majority of my members. 

oi:iot 33 18 The reason being even if it was a state tax, would 
ot:ia:3719 even - any kind of tax would have been bad for us and we 
oi:io: 4 o 20 would have tried to defeat it because the Native Americans 
OL 1044 21 here in Oklahoma with the — as many smoke shops as they 
oi:n:47 22 have don't pay the state tax. 

01 : 104*23 Q I understand. 

01104* 24 A It just broadens our - the playing field just 
oi:io 3 s 25 gets more and more uneven. 
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oi:to** l Q Okay. But let's stick with the legislature and 
oi:ii 3 n 2 not the proposed 50 cent or dollar increase which had to do 
i:ii:04 3 with the FDA and all of the other - 
01:11.03 4 A That's the only one I remember. 

oi:ii 3 M 5 Q I'm talking about the actual bill in the Oklahoma 

oi:ii 3 i 7 6 legislature proposing a tax increase on tobacco products in 
.ti:ii 7 which the tobacco industry contacted you and asked your help 
:it:M 8 on defeating. 

01 : 11:13 9 A On state tax? 
oi:ii:iilO Q On a state tax. 

:ii:» 11 a I don't remember the specific one; but if it was 
oi:ii:n 12 to increase the state tax, we would have joined the tobacco 
oi:ii:2713 companies in defeating that, 
oliitjo 14 Q Since the time you've been executive director, do 
oi:ii:n 15 you recall a proposal to increase taxes on cigarettes or 
oi:ii ;3716 tobacco products, smokeless tobacco, as well — 
oi;ii; 4 Q 17 MR. BLALOCK: Let me make something dear. When 

01 : 11 : 4 ] lg you say "since the time you have been executive director," 
01 : 11 : 43 19 every one of your questions is limited to the - the time 
oi:ii. 4 i 20 period of 1954 to August 26th, 1996, and so we're not - any 
otitic 21 you ask a question, we're not talking about anything 

01 : 11:3322 after August 26th, 1996; right? 

01:11:31 23 MR. MIKHAIL: That’s correct. 
oi:ii: 3 i 24 MR. BLALOCK: And if you answer his questions, 

oi:i*oo 25 you're talking about that time period. 
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l MR. MIKHAIL: And the only reason I'm saying on** 1 because it was - it was taking money out of our people's 

;i*o< 2 "since you have been executive director" because I'm oi:i*it 2 pockets and then it would be going to the smoke shops or 

:ira 3 assuming he didn't know what was going on before he became ** 1 * 3 * 3 wherever. 

j oi : i«ji 4 Q Okay. Why - why would the OPMA oppose an 

oi:i*M 5 increase in taxes on cigarettes? 

:i 2 :ii 6 Q (BY MR. MIKHAIL) Okay. Let me rephrase the «i:i«» 6 A Because we couldn't sell them. We could not 
> 12:13 7 question. Since you have been executive director and up 01 : 1*0 7 compete with the Native Americans, and in Oklahoma you've 

. 12:17 8 until August of '96, do you recall an instance when there ou** 8 got an awful lot of smoke shops, Indian smoke shops that are 

:tM* 9 was a proposed increase in taxes in the Oklahoma legislature oi:i*» 9 on sovereign property that don't pay state tobacco tax. I 

; i 2 : 3 o 10 on tobacco products that your organization decided to take a on** 10 keep saying motor fuel, but it's the tobacco tax. They pay 


4 executive director. 

5 MR. BLALOCK: Sure. 


oi :isa 11 23 percent of what my member pays. And they may put up a | 
oi:isA 12 shack here, a trailer or whatever, and - we're just -- 
1 13 A Trying to remember the year. It wouldn't nave oi:i*u 13 we're just widening the gap is what we're doing every time 

14 made any difference if we would have been approached or not 0 * 1*13 14 there S a tax increase. 

15 approached. Or if it happened today, if they tried to do oi:.*u 15 Q Okay. So the concern is widening the gap - or a 

16 that because of the — the situation with the Native oi:i*i716 concern is widening the gap between competing merchants? 

17 Americans, we would have opposed it. oi^a 17 A We can't compete, yes. 

18 Q So your organization is opposed to increases in om** 18 Q You can't compete. Okay. But what tax, what 

19 tobacco taxes — oi:i*j* 19 tobacco tax do your members who are retailers of tobacco 

20 A State taxes, yes, sir. oi:i*3* 20 products, what tax do they pay - tobacco tax do they pay? 

21 Q Stale tobacco taxes regardless of whether or not 01 : 1 * 3 * 21 A I don't know exactly. Say, if it's a dollar a 

22 the tobacco industry is taking a position against it? 01 : 1 * 41 22 pack — and I don't even know what it is. It's not — may 


mi 11 position against without being approached by the tobacco 
*4412 industry to take that opposition? 

4* 13 A Trying to remember the year. It wouldn't have 


A Yes, sir. 


1 23 be three dollars a carton. The tribes pay 25 percent of 


24 Q Okay. But in ail the instance in which there was 0 * 1 * 4 * 24 that three dollars and my member pays the three dollars to 

25 a proposed tax increase on tobacco products, did the tobacco oi:i*» 25 his wholesaler or to his supplier. So we're not competitive 
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oiii*» 1 to start with. And then if they widen that gap, if they 
01 : 1*03 2 make state tax four dollars, we're that farther away. 
ot:i*oT 3 So some of our people are -- and you mentioned 
oiitfeu 4 receiving money from the Tobacco Institute. We've received 
:t*u 5 some aid in the "We card" program which is a - a training 
i:i*ao 6 program for retailers. And it's a great training program, 
oi:i*a 4 7 and we've — we've utilized all their kits, whatever they - 
oiii* 3 o 8 whatever they provide. And we've had six or seven seminars 
01:1*33 9 around the state on that. 

** 10 Q Okay. But let's stick with the taxes right now. 
1 : 1 * 30 11 A I thought I answered it. We cannot compete. 

:t* 3 * 12 Q Okay. But as far as the taxes - tobacco taxes, 

01 : 1 * 43 13 you said your organization is opposed, independently and in 
oi:i* 4 * 14 conjunction with the tobacco industry, proposed increases in 
01; 1*4* 15 tobacco taxes; correct? 
oi:i*4* 16 A Yes, sir. 

oi:i* 3 o 17 Q All right. And what I'm asking you is what 

obi** 18 tobacco tax your members pay. 

obi*** 19 A Whatever the state says we pay, we pay. 

01 : 1*37 20 Q You don't know - you cannot identify those for 

01:1*33 21 me? 

01:17a 22 A No. I don't know what it is. 

01 : 17 : 01 23 Q And it's not the consumer of the product that pays 

oi:i7;« 24 the tax? 

oi:t 7 A 25 A Right. We pass it on. Just like on any kind of 
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oil®tn l a tax increase on tobacco products, did you take into 
oi:3tto6 2 consideration at all any studies, scientific studies and 
oi:30.u 3 research that has looked into the effect of an increase of 
oi:30.3o 4 taxes on tobacco products on sales to minors? 

013014 5 MR. BLALOCK: Object to the form. 

M ma 6 Q (BY MR. MIKHAIL) You may answer. 

01:3031 7 A I think I go back to the — and it doesn't relate 
oi:30n 8 to taxes. I don't know that I’ve seen anything like that. 
01:3011 9 I know we - we - all our people don't want to sell to 
01:3040 10 minors. We use the ’We card* program to identify everything 
01 : 3044 11 else. I would hope it would, but I don't know that it has. 
01:304112 q Okay. Is it fair to say that that was not a 
oi:303i 13 consideration, any kind of scientific results on the effect 
oi:3034 14 of the increase on sale to minors was not a consideration in 
01:303? 15 your lobbying efforts against the tax? 
oi:3i3i316 In other words, they were not taking — any 
oldies 17 research and studies on the impact of that as to sales on 
01 : 2101 18 minors was not part of the consideration; isn’t that fair? 
oi:3i:ti 19 A I think - I think what my people were concerned 
oi:3i:i* 20 with who do responsible sales don't want to sell to minors, 
oi:ii:i3 21 but even the people who are by law able to buy cigarettes, 
01.3I:* 22 they were going to where the cheaper price was. But the tax 
oi:ii:33 23 — the taxes make our product not competitive, therefore 
oi:ii:40 24 they were taken into consideration. But as far as minors, 
oi:ii:4( 25 our people don't want to sell to minors anyway. And I say 
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0l:2fc0> 1 A No, we don't. 

oi : iko> 2 Q Has OPMA in the time period that we're talking 

oi:ik u 3 about and since you have been executive director assisted, 
iiik it 4 provided any kind of support to the tobacco industry in 
oi^n 5 defeating legislation aimed at restricting smoking in 
01*27 6 Oklahoma? 

oi : ifc 2 t 7 A If - we probably did because a lot of convenience 
oi:ik?7 8 stores have delis or where can you order food, you can sit 
oi:ik<i 9 down and eat. My board was -1 don’t think we had - no, 
scikw 10 we didn't - we didn't take a position because my board was 
oi:ik5i 11 divided on it. 

oi:ikn 12 Q Were you solicited by the tobacco industry to take 
oi:*u 13 a position since you on your own did not? 

0137:01 14 A I - I think we were, probably. 

0 ij 7 m 15 Q Okay. And do you recall any instance when you 

oi:i7:H 16 actually did provide some support to their request? 
oi : z7:io 17 A No. Because we didn't have a consensus on our 
01:17:1518 executive committee. 

oi:»:i« 19 Q Okay. Now, what did the tobacco industry tell 

01 : 27 : 1 * 20 you, tell OPMA as to why you should oppose these 

oi:27:ii 21 restrictions? Why you, meaning, OPMA should oppose these 

<N:2T:32 22 restrictions. 

oMTji 23 A Because we had in our convenience stores - not 
oij 7 j 5 24 all of them, but in some convenience stores you had sit-down 
01:27:3* 25 eating areas that were - people smoked. 
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M: 2 t <0 t issues that are of concern to your organization. We talked 03*«i 1 Q So - but in monitoring legislation and in looking 
01*42 2 about taxes. There was a proposed piece of legislation some ot*** 2 at what's going on at the Capitol, you — neither you nor 

n: 2 k» 3 years ago to eliminate an exemption in Oklahoma from sales 03*53 3 Mr. Taylor nor the legislative chairman spotted this issue 

4 tax, I believe — and correct me if I'm mistaken. I'm not 01 * 5 * 4 as an issue of concern to OPMA. 

5 from Oklahoma - on the sale of tobacco products. Are you ot** 5 A It was a concern because - because some - some 

6 familiar with that? ot*« 6 did; some didn't So we brought it to the attention of our 

M: 2 kw 7 A No. ot*oo 7 executive committee, which we do on anything that - some - 

m: 2 *m 8 Q I believe it was prior to 1992, but you were ot*t 3 8 some liked it; some didn't like it. So we took a - not a 

m: 25 :m 9 involved in the business. Do you recall anything about or.*!* 9 position. 

10 that about attempts in the legislature to — and success in ot*io 10 Q Just so the record will be clear. I m not sure 

11 eliminating an exemp tio n from sales tax for selling tobacco? oi:2kit 11 I'm understanding you. Did you take it to the executive 

m: 2):27 12 Do you recall anything about that? ot* 2 t 12 committee after the tobacco industry solicited your 

1 3 a No. oiafcn 13 assistance on it? 

1 4 q So you can't help me with any information about 01 : 2 * 2 * 14 A Probably it was already there. We probably 

mra! 15 that? 01 : 2 * 31 15 monitored - and I can't remember. I don't know the 

1 ^ a No. o«a*Ml 6 sequence of it, but it was a concern to us that they were 

Ot a* 17 Q All right. Another issue. Does OPMA - again, 03 * 3 * 17 trying to restrict in our places of business whether they 

18 the Him period we're talking about - have a position ot* 4 i 18 could or couldn't smoke. And we had - we couldn't come to 

19 on use restrictions of tobacco products? And let me explain 01*47 19 a consensus SO we just took a no position. 
u*«20 what I mean. Use restrictions means placing restrictions on 03*53 20 Q But do you remember-if you don't remember, you 
23*53 21 the use of tobacco products like no smoking in public 03 : 2*51 21 don't remember. I'm not trying to force you to remember. 

22 buildings or no smo kin g in restaurants or no smoking in * 1 * 5 * 22 A I don't remember. 

23 * 5 * 23 schools or no smoking in day care centers. Just various 03 * 5 .23 Q You don’t remember if you brought this issue to 

m-m. 24 restrictions on where someone may smoke or use tobacco 03*51 24 the attention of your executive committee — 

23 *m 25 products. Does OPMA have a position on that? 03*00 25 A No, sir, I don't. _ 
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1 youth - or Prevention of Youth Access to Tobacco Act. Did 

01 : SI-03 2 you know that? 

01 : HO* 3 A Yes. 

01:32:0* 4 Q Did OPMA — when the bill was introduced in the 
oi:ni* 3 legislature in 1993*94 which was as a result of the Synar 
oi:n 2 i 6 amendment, did OPMA take a position on any provision of that 
01 : 12:10 7 proposed legislation which dealt with sales to minors, as 

01:1117 8 Well? 

oMili 9 A Yes, yes. We were supportive of the sales against 
out:** 10 — against minors and buying tobacco products. 
oi:3i3i 11 Q Okay. Do you recall your organization lobbying or 
01.313712 providing support by phone banks and letter writing, et 
01:33.0113 cetera, in support of that legislation in 1993-94 that 
oi:33:07 14 became the youth - or Prevention of Youth Access to Tobacco 
01:13.-0* 15 Act? 

oi:i3:ii 16 A I can't remember how active we were in that, but I 
oi:33:i717—1 know our executive committee was in favor of youth 
oi:33:2i 18 access — prevention of youth access to tobacco. 
i:33:2* 19 Q Okay. There's nothing in particular about the 
oi:33:3o 20 provisions of that legislation that you recall the 
oi:^ 21 organization that you represent lobbying for or against? 
01 : 33 : 3 * 22 A I'm sure there were. I'm trying to — we wanted 
ot:33:*o 23 to make it as palatable for our convenience store clerks to 
oi:»:47 24 — to not be thrown in jail or to - to - whatever the 
01:33:3123 restriction was, to where they could understand it, to where 
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1 they could administer it properly. 

2 q So one concern was the penalties in the act? 

3 A Yes, yes. 

4 q You recall that being a concern? 

5 A Yes. 

6 Q Okay. Do you recall compliance testing being a 

7 concern to your organization? 

8 A Yes. And how it was — who did it and — 

9 q Who did sting operations, for instance? 

10 A Yes, yes. 

1 1 Q That was of concern to your organization? 

12 a Uh-huh. 
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m:«m 1 A Not specifically. It was - it was in that area, 
oi:« 4 i 2 though. The first time was a certain offense, the second 
ot: 4 fe 43 3 time, the third time. 

01:4644 4 Q Okay. Penalties for violations? 

5 A Uh-huh. 

oi:464t 6 Q But I'm talking about the actual compliance 

:465i 7 testing, hi other words, how many times your store could be 
:46M 8 checked or monitored to see if- if there was illegal sales 
oi:4644 9 taking place. Did you take a position, then? 
ot: 4 M»io A I don't remember on that specific one. 

<7:0411 Q Do you remember generally that that was a concern 
01 : 4704 12 about how many tiroes compliance checks were made? 

13 a Not specifically, but I'm sure it was in that 
0147 17 14 arena. I don't know if the compliance checks were too 
n 13 stringent. I don't remember. 

- 16 Q But what does stand out in your mind is the issue 
.17 of the penalties for violations; correct? 

>18 A That stands out. Yes. Excuse me. 

» 19 q Okay. Does the issue of who conducts the 
014714 20 compliance, was that an issue of concern to you? 

01:47:1? 21 A YeS. 

01:47:17 22 Q Okay, And what - what was your position on who 
01:47:4123 conducts the compliance checks? Did you favor one group 
oi: 47 : 4 ) 24 over another or who would do it and who not to do it? What 
oi:47:4i23 exactly did you all want? 


Page 54 - Page 57 PROFESSIONAL REPORTERS 

(405) 272-1006 (800) 376-1006 

http://legacy.library.ucsf.eaia/tid^eub|Q^a(a0^pyolt.industrydocuments.ucsf.edu/docs/shhl0001 








































VANCE McSPADDEN Multi-Page™_OCTOBER 8, 1998 


Page 58 

1 A Trying to remember. I think it was locally who we 

oirfMt 2 wanted to do it. I know some of our people had even worked 
01 * 4:01 3 with local law enforcement offices to do theirs on ~ as a 
01 : 46:06 4 — in their business. Maybe they had ten stores and they 
Di: 4 t:ii 3 worked with a local law enforcement there and they had — 

01:46:13 6 they were comfortable with that. 

01 : 46:14 7 Q Are you saying that your organization wanted 

01:44:11 8 compliance checks to be done at the local level by local 
oi: 44 » 9 officials as opposed to some other entity? 
oi:44:i7 10 A I'm saying I don't remember. I said some of them 

oi 44 :}i 11 were comfortable with that. I don't remember what we - 
01 44:34 12 what we agreed on as to who did it. 
di: 44 :m 13 Q What about compliance checks by independent, 

01 : 44:43 14 non-governmental entities? Let me explain. In other words, 
oi: 4 i: 44 15 not the local police, not the sheriffs department, not the 
oi: 44 : 3 i 16 State Health Department or the state police. You have a 
oi: 44:36 17 state police in Oklahoma? Highway patrol? 
oi:44:3i 18 A Uh-huh, uh~huh. 

,i: 4 *<» 19 Q But by independent groups, and I'm talking about 
Di: 4 *oo 20 groups such as health groups, American Heart Association, 
oi: 4 *w 21 American Cancer Society, an investigative reporter for a 
oi: 4 * to 22 magazine or a newspaper. Did your organization take a 
oi: 4 *i 3 23 position for or against independent groups being able to 
oi:4*i7 24 conduct compliance checks of your stores? 

01:4*1*23 A I don't remember. I know that we would probably 
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■:3i:03 1 relates to that youth access law in 1993-94, did the tobacco 
i:3i:ii 2 industry ever provide your organization during that time 
i.3i:i4 3 period when that bill was pending with empirical evidence, 
u:3i:i4 4 with studies, with research that showed that compliance 
)i:3i:33 5 testing, compliance checks by independent groups such as 
)i: 3 i 3o 6 medical groups, investigative reporters, had over a number 
)i:3i:34 7 of years proven to be the most effective in reducing illegal 
>1:313* 8 sales to minors by retail establishments? 

31:31*3 9 a I don't remember. I don't think so. 

>i:3i:44 10 Q Did the tobacco industry prior to Synar, prior to 
,i:si:oo 11 Synar being passed in 1992 - and I'll represent to you it 
, 1:33.-04 12 was passed in 1992 - we started without you, Kathy. They 

M AO* 13 said it was okay. 

> 1 : 33 : 11 14 And prior to the youth access bill that was 

qi: 3 li 4 15 introduced in 1993-94, did die tobacco industry solicit your 
01 : 33 : 33 16 organization's support to have passed in Oklahoma a youth 

0 * 3 * 2 * 17 access bill? 

oi: 32 : 3 i 18 A I wouldn't know. It’s -1 didn't get there till 

01:32:37 19 '92 SO — 

01 : 33 : 3 * 20 Q You wouldn't know anything about that? 

01:33:41 21 A NO, nO. 

01 : 3 * 41 22 Q Would it surprise you if I tell you that they did 

01:3*44 23 nOt? 

01 : 3*44 24 A Wouldn't surprise me either way. 

oi: 3 * 4 « 25 MR. BLALOCK: Object to the form of the question. 
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,1:4*11 l oppose that, but I don't remember. 
oi: 4 *m 2 Q You don't remember specifically? 

01:4*33 3 A NO. 

01 : 4*13 4 Q Did you know that the tobacco industry, the 
on***! 5 defendants in this cause of action, in their model bill and 
oi: 4*47 6 in similar places across the country - but we're dealing 
oi:4*3Q 7 with Oklahoma so I'll restrict it to Oklahoma here - wanted 
Di: 4 * 3 i 8 to have prohibitions against compliance checks being done by 
ot: 3 *oo 9 anyone other than one central group at the state level as 
01 : 3*07 10 opposed to at the local level? Did you know that? 
01:3*10 11 A NO. 

01 : 3*10 12 Q Did you know that they were against and were 
oi: 3 *i* 13 lobbying to ensure that no independent health group such as 
Di: 3 *ii 14 the American Heart Association or any kind of health 
oi: 3 *i 3 15 officials, doctors' organization, or investigative 
oi: 3 *i 7 16 reporters, to make it a prohibition in model youth access 
01 : 3 * 31 17 laws for those types of compliance checks? Were you aware 

01:3*34 18 of that? 

01:3*36 19 A NO. 

di: 3*37 20 Q Were you aware that they provided penalties in 

01 : 3*43 21 this proposed legislation against such entities conducting 
oi: 3 * 4 o 22 compliance checks? 

01:3*30 23 A NO. 

ot: 3 * 3 D 24 Q Did the tobacco industry at the time that you - 

oi: 3 i.w 25 your organization was looking at, monitoring, lobbying as it 
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oi.3*43 l It calls for speculation. 

01:3*40 2 Q (BY MR. MIKHAIL) That'S fine. If I'm representing 

n..«i.4i 3 to you that they did not, would that be a surprise to you? 

4 A Wouldn't surprise me either way. 1 don't know, 

s Q Okay. That's fair enough. Are you familiar with 

oi: 33 :i* 6 the concept of preemption? Do you know what that is as it 
oi:3>:23 7 relates to youth access to tobacco products? 

01:33:13 8 A Explain U tO 106. 

01 : 3 * 2 * 9 Q Okay. The tenn "preemption" in the way that I'm 

oi: 3 * 34 10 using it deals with having laws at the state level to 
ni.<i.44 11 preempt or prohibit laws on the local level that would be 
M; j*4312 more restrictive than what the state laws are. Does that 
0*33:4* 13 sound familiar to you? 

0*33:30 14 A I've heard it in - yes. In - 

01 : 3341 15 Q Okay. As it relates to youth access, do you 

ot: 3 * 3 i 16 recall the issue of preemption being an issue in the 1993-94 
01 : 34 .- 01 17 youth access legislation? An issue of concern to OPMA. I'm 
oi:54.-oo 18 sorry. 

014440 19 A No. 

0*3440 20 Q Were you aware at the time that the tobacco 

oi: 44 :i 3 21 industry was insistent that a preemption provision be part 
oi: 44 :M 22 of any law that's passed that would preclude local laws from 
0*4444 23 being passed that would prevent - or designed to prevent 

0*4*3124 illegal sales to minors - 
0144:32 25 a Uh~huh, uh-huh. 
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1 Q - that were more restrictive than the state law. 

2 Were you aware at the time that that's what the industry 

3 wanted? 

4 A Explain it again. 

5 Q Okay. At the time that you were watching that 

6 bill -- that piece of legislation and you said it was of 

7 concern to your organization; correct? 

8 A Uh-huh. (Nodding head.) And you're — 

9 Q Okay. It was of concern at the time and you were 

10 monitoring it. 

11 A Uh-huh, sure. 

12 Q Okay. 

13 MR. BLALOCK: Ate you sure - Mr. McSpadden, are 

14 you sure which bill he's talking about? 

15 THE WITNESS; You're talking about - 

16 Q (BY MR. MIKHAIL) The prevention to youth access to 

17 tobacco, the 1993-94 act. Not the current law that was 

18 passed in *97. The bill that was passed right after Synar. 

19 A That made the state law. 
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them, again. 

Q Okay. Did they provide you with evidence in 
1993-94 - they meaning the tobacco industry - when this 
bin was pending that all the voluntary industry-sponsored 
training programs, education programs, brochures, booklets 
that were previously implemented by the tobacco industry 
showed very little, if no, reduction in youth sales? 

MR. BARTON: Object to the form. It's vague. 

Q (BY MR. MIKHAIL ) Did they show you that 
information? 

MR. BARTON: Same objection. 

THE WITNESS: No. 

Q (BY MR. MIKHAIL ) Th«y dkk't Umw jwu Mzmios 

that the "It’s die law* program. Are you familiar with the 
"It's the law" program? 

A Is it similar to the "We card" program? 

Q It was instituted by the Tobacco Institute prior 
to the "We card* program. Do you know anything about the 
"It's the law" program? 

A I've heard of it. The "We card" is what we used. 
I'm more familiar with that. 

Q Okay. Prior to 1993-94 — 

a No, I don't. 

Q - do you remember seeing in convenience store 
signs, "It's the law. Don't use tobacco"? 
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au&u 1 that the tobacco industry had never sponsored a youth access 
0*0*33 2 bill in any state legislature including Oklahoma? Did you 
sun;* 3 know that? 

olol« 4 MR. BARTON: Object to the form of the question, 

mm* 5 THE WITNESS: I didn't know that. 

0*0*3* 6 Q (BY MR. MIKHAIL ) Okay. Did you know that before 

<m»:oi 7 there was a requirement by federal law that certain 
<ko*o< 8 provisions and certain restrictions be placed in youth 
(a.o)oi 9 access laws in states, did the tobacco industry prepare a 
(Ba n 10 model bill to have introduced in the legislature? 

02.-03; M li A I didn't know that. 

a*a*M 12 Q Arc you aware of documents, tobacco industry 

a*QO:ia 13 documents which say that, "If we're going to have a youth 

o*oo:ii 14 access or a law against the sale to minors, that we better 

0 * 0 * 13 13 have one that suits us and that's why we're drafting a model 

0*03:3316 bill and having one that suits us if we're to have any bill 

o*oo:n 17 at all"? Were you aware of that? 

a*ai:3418 MR. BARTON: Object to the form. It 

0*00:3*19 mischaracterizes. 

o*o 3 : 3*20 THE WITNESS: I'm not aware of that. 

0*03:3*21 Q (BY MR. MIKHAIL ) Now, the 'We e*id* f*t*(*m im 

o*o*44 22 we talked about, that was implemented in 19 - late 1993-96; 
0040:33 23 isn't that correct? 

0*0043 24 A I'm not sure of the date, but - 
o*oo4(23 Q Okay. The documents you - 
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1 we're dealing with Phillip Morris, Brown & Williamson, RJ. o*«4t 1 A Yes. 

2 Reynolds and Lorillard. 2 Q I knew this from other independent sources. 

3 THE WITNESS: I don't remember. on*™ 3 A Okay. 

4 Q (BY MR. MIKHAIL) Do you know what was the impetus a*otot 4 Q But your own documents — and I'm representing to 

3 behind the Synar amendme nt, what led or prompted former < 3 * 0*00 5 you your own documents have brochures on the "We card' 

6 rnngrwnun - or the late Congressman Synar to propose the «*o*o* 6 program, and they say, "We've just implemented a new program 


7 Synar amendment? 

8 A Other than he didn't like cigarettes, smoking, no. 

9 Q You don't know what - 

10 A No. 

11 Q Did you know at the time that you were considering 

12 this youth access bill that the main impetus behind the - 

13 Synar amendment was the - or were the results that were 0 * 0 * 17 13 

14 being publicized about the large percentage of illegal sales o*o*as 14 
13 to minors fairing place in convenience stores and retail 0 * 0 * 33 13 

16 establishments around the country? Did you know that? 0 * 0 * 13 16 

17 A Obviously we did and we agreed with the — the 0 * 0 * 33 17 

18 youth prevention of — 0 * 0 * 30 18 

19 Q No. I understand. What I'm asking is: Did you a*o*s* 19 
Hi*n 20 know that the impetus behind Synar was the publicizing of a*o*3> 20 


a*o*oi 7 in December* and it was December, '93, and it initiated in 
8 early '96. 

0 * 0*14 9 A Okay. 

u 10 Q Do you have any reason to doubt that, if your 
11 documents reflect that? 

_M 12 A No, sir. 

o*o*it 13 Q Okay. Were you aware that the Phillip Morris 
0 * 0 * 33 14 program 'Action Against Access* - are you familiar with 
004:23 13 that program? 

0204:23 16 A No. 

0*0*33 17 Q No? Okay. 'Action Against Access* is a similar 
0 * 0 * 30 18 program by Phillip Morris. Were you aware that that program 
19 was not initiated, also, until late 1993 and early 1996? 
mom 20 a Didn't even know it existed. 


21 all these independent groups, the health groups and - 0*0*41 21 Q Okay. Were you aware that the *We card" program 


22 A No, I didn't. 0 * 0*44 u and me 'Action Against Access were me mow tumprarciuns 

23 Q Okay. Did you know that prior to Synar, prior to a*o*4* 23 programs by the manufacturing — the tobacco manufacturers 

24 the Synar anwnHnwnt being passed requiring states to pass 0 * 0*34 24 and related industries that joined with them to try to 

25 restrictive legislation against illegal sales to minors, bmd 25 prevent illegal sales to minors that had ever been 


0 * 0*44 22 end the 'Action Against Access* were die most comprehensive 
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1 MR. BARTON: Object. It calls for speculation. 

2 THE WITNESS: No. 

o&ar* 3 Q (BY MR. MIKHAIL) Okay. Did the tobacco industry 
awn:* 4 in 1993-94 when this bill was pending that we're talking 
<> 2 .o«oz 5 about, the youth access bill, did they provide you with any I 
oiotoj 6 information explaining preemption and why their - their 
<72.0)0* 7 model bill preferred having preemption and state level 
azoeii 8 regulation and law as opposed to allowing local towns and 
Otoei) 9 communities to pass legislation? Did they ever tell you why 
anna io they preferred that? 

< 220 * 11 11 A If they did, it wouldn't have made any difference. 
<720*17 12 We — we made our own decisions as — with other products 
<720*14 13 that we sell, beer, et cetera, that was in the same thing. 
<720*34 14 And we made a decision based on what was best for us. 
<720*34 15 Q Did they ever tell you in 1993-94 that from 
< 22 o* 4 i 16 1986-87 all the way until 1992 that virtually all studies, 
<220*51 17 all research, all tests conducted, compliance tests, 
<72o*5) 18 compliance checks conducted were done at the local level by 
19 local officials? 

<720)0120 a 1 don't remember. 

02040 ) 21 Q As a representative of OPMA, do you consider the 
22 illegal sales of tobacco to minors an important issue? 
02 . 0*73 23 a Very important. 

<720*34 24 Q And your organization is opposed to illegal sales 

00*3)25 of tobacco to minors; correct? 
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A Yes, sir. 

Q What is the reason that your organization lobbied 
for and wanted reasonable penalties, reasonable restrictions 
if you're so opposed to illegal sales to minors? Why not 
have as strict a penalties as you can have to stop it? 

A Because we need to operate our business in a - in 
a, I guess, responsible way and yet be responsible for 
ourselves, yet do business as usual, also. Because it's - 
you're dealing with - with people, with low-income, 
low-paid people. We try to train them as best we can, but 
it - it's hard to operate a convenience store with that 
kind of a salary base. But we try to do as best we can. 

Q Okay. But you want to reduce illegal sales to 
minors. 

a Sure, we did. Sure. 

Q And one of the letters, I think, that is in your 
file that t»lk» about we want to do everything in our power 
to reduce illegal sales to minors. Isn't that what the 
OPMA's position is? 

A Depends on what everything to do in our power 
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Q I understand. But, I mean, you do want to make 
every effort that you can - 
a Yes, sir. I told you that. 

Q - to reduce illegal sales to minors, don't you? 
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< 0 : 1*11 1 A They've let us know what's - what's happening. I 
<n:i*i« 2 don't know if they've - if they've solicited our support in 
o*i*w 3 - I'm sure they have, but we would — we would go back and 
<n.i*j* 4 see if it's beneficial to all of our members. 
o*i*n 5 Q No. 1 understand. But do you recall — I mean, 
a* i* 3 t 6 sitting here today do you recall an instance when you were 
0 * 1 * 3 * 7 approached — not — you didn't initiate it, but you were 
< 1 * 1*33 8 approached by the industry saying, "There's a concern about 
o*i* 3 * 9 certain legislation that deals with tort reform and we want 
q*i* 4 i 10 your help on it." Do you recall that? 

o*i*« 11 a Sure. They said, "Where do you stand on this?" 

o*i*4312 So we need to go back and - I can't - no, 1 cannot give 
oti* 4 ® 13 you a specific. 

o*i* 4 « 14 Q You can't tell me today what was involved? Do you 
o*i* 3 i 15 remember what position your organization took? Was it a 
0*1*33 16 position in line with what the tobacco industry's position 
o*i*3*17 was? 

<i*i*3* 18 A No. Because I can't remember the specific one. 

oti 4 soi 19 Q Okay. Fair enough. Did - at any time when the 

o*i*i 4 20 tobacco industry was working along with your organization on 
o*i 4(33 21 various provisions of youth access legislation, did they 
o*i 4 c 33 22 ever provide you with information on the health consequences 
o*i4(3o23 of tobacco? 
o*imo 24 A I don't remember. 

a*i 4(33 25 Q Did they ever provide you with information on the 


i*o* 1 so important to you, with empirical evidence that showed 
i*i) 2 what would be effective and what would not be effective? 

1*13 3 A Don't know that it would have made any difference. 

■*i* 4 Q What was the OPMA's position on penalties for 

I**® 5 obtaining access to tobacco against the underaged 
1*33 6 individuals, against minors? In other words, did OPMA take 
i* 3 ® 7 a position about — or on the issue of what, if any, 
■3:40 8 penalties are to be imposed against the minor who purchases 
1*43 9 tobacco? 

1 * 43 10 A That was a concent of ours. They're the only ones 
1 * 44 11 that know they're under age and they're breaking die law by 
i*4* 12 purchasing it so we wanted the - as equal penalty with - 

1*0 13 with him as was the clerk. 

1 * 34 14 Q Okay. Did — did the tobacco industry, as we 
i* 3 ® 15 defined it, also want to have penalties imposed against 
i®:*® 16 minors, not just against the store clerks? 

14(0* 17 1 A I don't remember specifically. I don't remember 
MM 18 anything - any objection they had, but I don't know right 
14:13 19 now. 

14=14 20 Q Okay. 

14:14 21 A I know that was our position. 

Mi* 22 Q Has the tobacco industry in the time period you've 
14:3* 23 worked with die Petroleum Marketers Association solicited 
i*<m 24 your assistance, your organization's assistance on any 
i*o® 25 legislation dealing with tort reform in Oklahoma? 


PROFESSIONAL REPORTERS 
(405) 272-1006 (800) 376-1006 

http://legacy.library.ucsf.eflto / iticbfBub|Q^aQ6>^ftoifr.industrydocuments.ucsf.edu/docs/shhl0001 



Page 74 - Page 77 




























OCTOBER 8, 1998 


Multi-Page 1 


00:11:04 1 

02:11:0* 2 
00 : 11:11 3 
00 : 11 : 1 * 4 
00:11:1* 3 

00:11:14 6 

0111:30 7 
0:11:30 8 
00:11:34 9 

00:11:51 10 

0*11:5? 11 

00:11:3* 12 

j*o? 13 
00££0* 14 
021211 15 

0032:11 16 

an 17 

003*10 18 
003*11 19 
<223*9 20 
21 
an 22 
023*9 23 
24 



ot*n 1 
2 

ao* 3 


0*934 8 

a j* 9 

931 10 
11 
1*3? 12 
u 13 
u 14 

15 

16 
00-1433 17 

BOM* 18 

0*1443 19 
0*14:4? 20 
0*14:51 21 
0*14:53 22 
0*1455 23 
0*1453 24 
0*145? 25 


Page 78 - Page 81 


M VANCE McSPADDEN 


Q This — did you know - you looked at the 
documents in your file? I mean — 

A Uh-huh. Over a period of years, yes, that's- 

Q Okay. Did you know that this Coalition for 
Responsible Tobacco Retailing by these various 
organizations, manufacture and trade organizations, was not 
founded, was not established until late 1995? 

A No, sir. 

Q Do you know why the tobacco industry as we defined 
it earlier did not initiate the comprehensive programs like 
'Action Against Access' by Phillip Morris or the "We card’ 
program or this - put together this coalition for 
responsible tobacco retailing until two, almost three years 
after Synar? 

MR. BLALOCK: Object to the form of the question. 
You're asking him to speculate as to why tobacco does 
anything. I think he's answered a number of tunes already 
this morning that he did not have any recollection or - and 
did not know about any of those policy decisions that you 
asked him before. 

MR. BARTON: I'll join in that objection, also 
that it's vague. 

MR. MIKHAIL: Your objections are noted. 

Q (BY MR. MIKHAIL) Do you know? Do you know why? 
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Q Okay. Another document, Mr. McSpadden, that - 
that you produced out of your files was a document - for 
the record, gentlemen, it's MSC-001 through 0013 - is a 
document entitled "FDA letter writing kick' - sorry. Kit, 
K-I-T. 'Say no to regulation of tobacco products.* And it 
was - looks from the document that it was put out by the 
National Association of Convenience Stores. Are you 
familiar with that document that was in your files? 

A Vaguely. 

Q One of the concerns that your organization has 
expressed is the restrictions on self-display or self-help 
or display - displays in members' stores; isn't that right? 

A Yes. 

Q Okay. What was the reason why your organization 
opposed restrictions on self-help and displays of tobacco 
products in the stores? 

A I don't recall other than it's a — we've got 
enough restrictions, it seemed like, with the youth -- 
prevention of youth access. We tried to do that, yet they 
were trying to burden us with others. 

Q Okay. This was one of the regulations the FDA 
wanted passed. Do you recall that? 

a Yes, sir. 

Q Okay. And isn't it true, Mr. McSpadden, that the 
tobacco industry solicited your help and wanted your 
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l question. 

ai:i 7 :n 2 THE WITNESS: I don't know that that's — I don't 

olimi 3 remember that. It would - you're putting them — 

0227:35 4 Q (BY MR. MIKHAIL ) Let me make U more specific. 

0227:34 5 There were some restrictions on the self-help and the 
a227;4o 6 displays and the advertising in the store of tobacco 
0227:4i 7 products. Do you recall that? 

0227:43 8 A YeS. 

022744 9 q Okay. And one of the concerns that your 
<*27:4a 10 organization had as a concern of its members was those 
0227:52 11 restrictions on the self-help displays and the advertising 
022754 12 because it would hurt your business. 

I*!?.* 13 MR. TOMLINSON: Object to the form of the 
<*245)014 question. 

<*24:oo 15 Q (BY MR. MIKHAIL) Wasn't it? 

<*24.-0116 A The objection they had was moving the tobacco away 
0222 W 17 from - in other words, they were going to have to build or 
022210 18 remove something in their operation to where they would have 
<*2ti319 to have limited access or just no access at all to tobacco i 
<* 221120 other than from the clerk. 

<*24:i9 21 Q Okay. So are you saying that the concern was 

<*24:2i 22 actually the - 

<*24:22 23 A The cost involved. 

<* 24:23 24 Q — the cost of actually maybe redoing the store? 

0224:25 25 A Uh-llUh. 
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Q So that - 

A In our case it was, yes. 

Q Right. In your case. And wouldn't that have been 
a one-time cost as opposed to a regular expense? 

A Didn't make any difference. It was a cost. 

Q I understand. I'm not quibbling with you. I'm 
just saying that's a one-time cost to get the place in 
compliance with what the rules require; isn't that right? 

MR. TOMLINSON: Object to the form of the 
question. 

Q (BY MR. MIKHAIL) Noted. Isn't that right? 

A I don't — I don't— 

Q Let me ask it a different way. 

A Yeah. 

Q Was your organization's concern about the displays 
and about the self-help in the putting the cigarettes behind 
the counter or somewhere where youth could not easily have 
access to them, the one-time cost of changing things around 
in the store, or was it something else? 

MR. TOMLINSON: Object to the form of the 
question. 

THE WITNESS: I think it was a lot of things 
because the FDA was coming in and telling us how to do - 
sell a - a restricted product that by law is - is a legal 
product, but they're coming in and telling us how — where 
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defendants; is that correct, Mr. Tomlinson? 

MR. TOMLINSON: Phillip Morris doesn't have any 

questions. 

MR. BLALOCK: Mr. McSpadden, you have the right to 
read and sign this deposition if you would like or you can 
waive that right. I would recommend that you look in that 
camera and tell them you'll read and sign. 

THE WITNESS: I'll read and sign. 

MS. COY: Off the record at 02:48:20. 

(The conclusion of the deposition of Vance 

McSpadden.) 


JURAT 


3 I, Vance McSpadden, do hereby state under oath 

4 that I have read the above and foregoing deposition in its 

5 entirety and that the same is a full, true and correct 

6 transcription of my testimony so given at said time and 

7 place. 


Vance McSpadden 


13 Subscribed and sworn to before me, the undersigned 

14 Notary Public in and for the State of Oklahoma by said 

15 witness, Vance McSpadden, on this_day of 


17 

18 

19 

20 (JLM) 


, 1998. 
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CERTIFICATE 

1 STATE OF OKLAHOMA ) 

j S$’ 

2 COUNTY OF OKLAHOMA ) 

3 

4 I, Jody McAnaUy, CSR, RPR, RMR, do hereby certify 

5 that on October 8, 1998, at 9:00 a.m. at the law offices of 

6 Riggs, Abney, Neal, Turpen, Oibison & Lewis, Oklahoma City, 

7 Oklahoma, there ™we before me Vance McSpadden, who was duly 

8 sworn to testify the truth, the whole truth, and nothing but 

9 the truth; and that the foregoing 92 pages constitute a 

10 full, true, and correct transcript of the deposition of said 

11 witness on the date as indicated. 

12 I do further certify that I am not counsel, 

13 attorney, or relative of either party, or otherwise j 

14 interested in the event of this suit. ; 

15 IN WITNESS WHEREOF, 1 have hereunto set my hand 

16 and affixed my seal at my office in Oklahoma City Oklahoma . 

17 County, Oklahoma, this 13th day of October, 1998. ! 

18 > 


CSR No. 203. 
JodyMcAnally 
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